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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEALS BOARD

THE TJIX COMPANIES, INC., ;

Opposer, ;
V. ; Opposition No. 91185498
DENISE MARIE BARR, ;

Applicant ;

APPLICANT’S TRIAL TESTIMONY AFFIDAVIT
AFFIANT IS HEREBY RECOGNIZED AS THE APPLICANT IN THIS DOCUMENT
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1.1, the Applicant, would like the Board to notice, and take appropriate action regarding the fact that the
attorneys for TJX, the Opposer, sent to me their Trial Deposition more than 30 days after it was taken. The
Deposition was taken on June 22, 2009, and sent on August 3, 2009, via first class mail, not next day. I
received these papers on August 10, seven days into my testimony period. If necessary, I do have a witness
who can confirm this fact.

Ref: Exhibit 1, a scan of the package I received, which contained the herein mentioned Deposition.

. May it be on the record that the Opposer’s main brief totals 94 pages, and that if a timely motion for leave
with the Board for this excess has been filed, I have not been made aware of it. I therefore request that the
Opposer’s brief be stricken from the record in accordance with 37 CFR § 2.128(b).

37 CFR § 2.128(b) ... Without prior leave of the Trademark Trial and Appeal Board, a main brief on the case
shall not exceed fifty-five pages in length in its entirety,...

In Chapter 500 of the TBMP, STIPULATIONS AND MOTIONS: If a party files a brief that exceeds the page
limit, but does not file a timely motion for leave to file such a brief, the brief will be stricken, without leave to
file a substitute brief that meets the limit.’®

. I would like the Board to notice that Page 30 of the Opposer’s trial deposition is missing. If the Board does
have this page, and deems it to be evidence that proves my trademark to be unregisterable, then I shall request
a copy of that page. If the page proves to be irrelevant, I will not request a copy of that page, since prolonging
this case would not be in my best interest.

. I believe documentation on file with USPTO regarding the Opposer’s application to register the trademark,
“The New It Bag,” serial #77323233 on November 7, 2007, proves that the sole reason for opposing my
trademark application, “It Bag”, was to disqualify my application, which I originally submitted on October
11,2007, therefore enabling the Opposer to register “The New It Bag”, and not for any other reason. The
Opposer’s application was suspended by the USPTO pending the disposition of my application. I also assert
that if the Opposer truly believes that the “It Bag” trademark was unregisterable, then the Opposer would not
have attempted to register the similar trademark, “The New It Bag.” Further proof in support of my belief is
the fact that TJX had for sale, a bag at their TJ maxx stores which carries the trademark, “The New It Bag.”
Exhibits 4a and 4b are computer screen shots I took with my computer on December 30, 2008 of TJ maxx’s
web site forum post dated October 25, 2008 at 9:36 p.m. I can no longer find this post.

Ref: Exhibits 2, 3, 4a, 4b, and 5.

. Statement regarding TMEP, Section 1209.02, “Procedure for Descriptiveness and/or Genericness Refusal”.
If the Board decides to allow the Opposer’s evidence in this case, I assert that all of the Opposer’s Exhibits,
except for Conduah Exhibit 2, submitted into evidence, are related to the fashion media only, not the general
news or factual information media, and therefore not reliable sources to determine genericness. The term
“It” Bag, used occasionally by the fashion media does not prove that this term is widely used by the general
public, and/or accepted as a generic term so much as to confuse the public into believing anything particu-
larly specific about the product produced under the trademark, “It Bag”. Terms such as “It Bag”, “It Cosmet-
ics”, and “It Shoe”, are whimsical terms that do not have the credibility nor specificity as to become a part of
the common language.
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6. Regarding the Opposer’s Conduah Exhibit 2, Wikipedia printout. I assert that Wikipedia is not a reliable
source: http://en.wikipedia.org/wiki/Wikipedia:General_disclaimer.

Ref: Exhibit 6.

6. According to Section 1212.05(c) “Double Entendre,” “It Bag” is a play on the term “It Girl,” as well as the
acronym “IT” (Information Technology). I believe this additionally ensures that my trademark, “It Bag”, is
registrable. The web site pages for www.dreamitwear.com currently online describes the features of the bag
that I have produced under the trademark “It Bag.” “It Bag” is a handbag that can be converted into a back-
pack, and has compartments for electronic technologies such as a laptop, cell phone, and music player:
http://dreamitwear.com/Dreamitwear_shop1.html

Ref: Exhibit 7.

8. As documented in the USPTO, the trademark “It Cosmetics” has been approved for registration, pending
opposition. I believe that the term “It Cosmetics” falls under the same TMEP rules for registration as
“It Bag”.
Ref: Exhibit 8.

7.1 assert that the Trademark Board has already approved my trademark, “It Bag”, pending any opposition,
and has therefore deemed it registrable. This fact logically presumes that the Board has already reviewed the
possible “genericness” of the name “It Bag”, and has determined that it is not, in fact, a generic term.

Ref: Exhibit 9.

8.1, the Applicant, respectfully request that the Opposition’s case against me, the Applicant, be dismissed by the
Board, “with prejudice.”
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THIS DOCUMENT HAS BEEN RESPECTFULLY SUBMITTED, AND SIGNED BY THE APPLICANT,
UNDER OATH THAT EVERYTHING HEREIN IS TRUE. UNDER PENALTY OF LAW, WITH WITNESS
MICHAEL J. MARTINET

i ) B 813 /og

Applicant, Denise M. Barr Diate
11540 Velicata Coun, Las Vegas, NV 89138
i o, / ;
- HAp / 512007
\tness, Michael J. Martinet Drate

9300 Buckhaven Drive, Las Vegas, NY 89117

CERTIFICAIE OF SERVICE

I cernfy that the foregoing “Applicant’s Trial Testimony Aftidavit” was served on Opposer by mailing a capy of
same by LS. first class mail. postage prepaid, on the /& "~ day of August, 2009, 1w Lamy C. Jones, attomey
for TIX Companies, addressed as follows:

ALSTON & BIRD.LLP

Antn: Larry C. Jones

Bank of Amenca Plaza

101 §. Tryon Street, Suite 4000
Charlotte, NC 28280

g [ |
T Gt "'ﬁ";? 5&1-*-«_1_.:;- o LN LT
Applicant. Demise M. Barr Date

State of Nevada
County of Clark

Personally appeared before me, M : Eﬂ{f’ , on
1% oo '

:
——

.":iﬁ-:..'.r:.' Pubdf Ay 3"y

: County of Clark !
; ! E 4 M LESLIE S. MIRAMON
{ : 7 bl . i By 11
My Commussion Expires on: ¥/ SO0 - o e
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PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC

V. DENISE MARIE BARR OPPOSITION NO. 91185498

EXHIBIT 1
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EXHIBIT 2

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

United States Patent and Trademark Office

Home Site Index Search FAQ Glossary Guides Contacts eBusiness eBiz alerts News Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Wed Sep 3 04:14:51 EDT 2008

| 755 Hows| Newser Jsmucnned frree Foranf arowsc o JSEARCH 06 | Borrow ] _keLe |

[ Logout ) Please logout when you are done to release system resources allocated for you.

|Record 1 out of 1
( Use the "Back” button of the Internet Browser to return to TESS)

the new
i t
bag
Word Mark THE NEW IT BAG
Goods and Services IC 018. US 001 002 003 022 041. G & S: Reusable non-woven polypropylene shopping bags
Mark Drawing Code (5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM
Serial Number 77323233
Filing Date November 7, 2007

Current Filing Basis 1B
Original Filing Basis 1B

Owner (APPLICANT) The TJX Companies, Inc. CORPORATION DELAWARE 770 Cochituate Road Framingham MASSACHUSETTS 01701
Attorney of Record Martha Gayle Barber
Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE NEW AND BAG APART FROM THE MARK AS SHOWN

Description of Mark Color is not claimed as a feature of the mark. The mark consists of the words THE NEW IT BAG in a stylized form.
Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE




EXHIBIT 3

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

IUocument Dasenpiion: Suspession Letter
Nl f Create Date; 27 Jun 2008

Frremis Page [—r— Yiom are. currenily oo pags 1 of 2 E
or  The TIX Companies. Inc. (martha borberialsten o)
Kuhject: TRADEMARE APPLICATION MO TYE3207 . THE MEW IT BAG - A6THRAI4023
Senkz T FI00E B0 AM
Sent As BECOMIEUSPTO.GOV
Attnchments:

UNITED STATES PATENT AND TRADEMARK OFFICE
SERIAL NN LFLErLrat]

MAHK: THE MEW IT BAG *?7323233*

CORHESPONDENT ADDRESS:
MARTHA (AYLE BARBER
ALETON & HIRDLLF
100 TRY O 5T 5TE 4000
CHARLOTTE, NC ZEZR0-4000

GENERAL TRADEMARE INFIERMATION:
hetpzl e, ‘muinitrademarks hrm

APPLICANT e TR Companies, 26

CORRESPUNDENTS REFEHENCEDOUKET Nk
TR

CORHESPONDENT E-MAIL ATHMRESS:
et barbergialaon oo

NOTICE OF SUSPENSION

BSUEMAILING DATE: &27T/2008
SUSPENSION PROCEDURE: This sUsPETsion notics serves 1o suspend action on the application for the reasonis) specified below. Mo respoose is needed. However, i you wish

respomd to this notice, yoo showld use the “Respomse to Leser of Sespension” form foend at mtipetessron uspeo.gow'rsirsi. The Office will condurt periodic status checks to
detarmine if suspeénsinn remains. sppropriace

Action nn this-application & suspendad pending the disposition aof
~Appliction Serial Mos). TTH188T

Since applicant’s effectve filing dme 15 subsequens 2o the effecave filing dae of the above-idennfied zpplicationss), the laner, if and when 1 regissers, may be cied againss this applicason o
mefisal to register wnder Secton 2(d) of the Trademesic Ao, 15 US.CL§00820d). See 37 CER §2.8%; TMED §§1208 =isoqg. Acopy of indomnation relevant o this pending sppdicatsons} was
sent previoushy.

Apphcant may submit a regaest o remove the applicaton from suspension o present argumesis relaled io the poiestial condlict between the relevant applicetion|s) or miher argements nelsied
o the ground for sespensson. TMEP $7160). Appicant's election not to present arguments during suspezeoon will not affect the opplicent’s right to present argumesns |eer shoold o refusel in
foct tssue. 192 refusal does issue, 2pplicant will be afforded & mondss fom the mailing oc e-mailing date of the Office 2ction to submit a response. 13 LS. 810630); 37 CERE. §162

Sani Khoun'
|Exnminimg Amamey
Law Ordfice 150
§71.272.5k84. Phone
E71-273.91 1k Fax

STATUS CHECK: Check the stetus of the applicesion af least onoe every six months from the tial filing date wing the USET0 Trademark Applicatons and Regismtions Remeval {TARR]
ceiling systeom at hitpo’e wspon gy, 'When canducting 2n enline sans check, print ond muimain 2 copy of the compiete TARR screen. [ the status of your applzcation hes not canged for
mire than six months, please contac: the assigzed sxamming anomey.




EXHIBIT 4a

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

m give the ultimate gift card m

sed all avallable designs »  buy onling now »

ladies: | =accessoriee | men | desns | kids | homedécer | howwescore | whalsin | newamivals

TJ Maxx Community » Forums » Shoppers Secrets » The New [T Bag
Welcome Guest — 22 members and 245 guesis online

Log In | Preferences | Printabls View | FAG

LIRS Tags ~ " Search -

TIME FOR HOLIDAY SHOPPING
Fashion Finds -

: It's that time again, time for holiday shopping. Here at T.J. Maxx we have been busy getting ready
- for the holidays, and we promise that you will discover some terrific finds in our stores. Read

about what others are discovering and share your own strategies for having a fabulous, yet frugal,
2008 holiday season.

THE NEW IT BAG [REFLIES: 2]

Last Post Nov 12, 2008 8:15 AM by: WhatsinHost Heidi

WhatslnHost Dream The Mew IT Bag
m Oct 25, 2008 9:36 PM
Report Abuse

{1 of 3)

IT bag .99.4PG (1.2 MB}

Fosts: 486
From: Alabama
Registerad: S/21708




EXHIBIT 4b

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

THE NEW IT BAG [REPLIES: 2]

Last Post Nov 12, 2008 815 AM by; WhalsinHost Haidi

WhatsinHost Dream The New IT Bag (1 0of3)
E] Oct 25, 2008 9:36 PM

Report Abuse

IT bag .89.JPG {1.2 MB)

Posts; 486
From: Alabama
Registerad: 521408

Has anyone else seen the new reusable IT bag at their local store? For a merna .89 you
can have an awesome reusable shopping bag with the T J Maxx tugu | grabbed one up

on my last visit-and look forward o filling it on future shopping frips. @
What are your thoughts on the reusable shopping bags?

Tammy




EXHIBIT 5

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

"‘ United States Patent and Tradeamark

Homa | Site Indax  Search FAQ  Gloasary  Guides Contachs sBusiness ' eBix alerts News Healp
Trademarks = Trademark Electronic Search System [TESS)
TESE was lest updeted an Tue Aug 11 04:02:43 EOT 2009

ST T () (e 5 T M T [P T ey (i [ [T ey

Please logoul when you are done to relesse system resources aliccated for you.

List At: OR == to record: Record 13 out of 47

sl BTN EETEETRN (- the "Hack button of the internst Browser to return to TESS)

Word Mark  IT BAG
Soods and  \1; gre. LS 001 002 003 022 041, G & S: Travel bags; Multi-purpose purses; Purses

Mark
Drawing {5) WORDS, LETTERS, ANDVOR NUMBERS IN STYLIZED FORM
Code

Serial
Number

|Filing Date  Cclober 11
Current
Filing Basis
Original
Filing Basls
Published for
Cpposition
Crwnier {APPLICANT) Barr, Denise Mans INDIVIDUAL UNITED STATES 11540 Velicala Courd Las Vegas MEVADA 80138
Disclaimer WO CLAIM IS MADE TS THE EXCLUSIVE RIGHT TG USE "BAG® APART FROM THE MARK AS SHOWN

Description  The cobor(s) Mack and gray 1s/are clamed a5 3 fesiure of {he mark. The mars consiats of Capial °" weth lower case ™" on
of Mark firsi ling, and "BAG" in 8l caps on second line. The “" and "BAG" are in black and the "t" is n gray.

Type of Mark TRADEMARK
Raqister PRIMCIPAL

Live/ Daad
Imdi cator LIVE

s oma] voimn e P rom eem s JocAs 0 ] ] “ver ] e e Jcvmm s D e Jrme boc ] ey boc I e oo e o |

Triotaar
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April 1, 2008

| HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY




EXHIBIT 6

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

Wi kiggdia:{;enumi,ﬂi sclaimer - W ilupedﬂﬁt:hﬁﬁm -encyclopedia

WIKIPEDIA
The Free Encyclopedia
‘navigation

= Main page
= Contents

= Featured content
= Current events
= Handom article

Eci Q' Google

wiki/Wikipedia:Ceneral_disclaimer

Your continued donations keep
project page

Wikipedia running!
[ discussion | | viewsource | | history |

Try Beta

£ Log in / create account

search

interaction

= About Wikipedia

= Community portal

= Aecent changes

= Contact Wikipedia
= [onate to Wikipedia
= Help

toolbox

= What links here
= Related changes
s Upload file

= Special pages

= Printable versicn
= Parmanent link

languages

Wikipedia:General disclaimer

From Wikipedia, the free encyclopedia

General disclaimer — Risk disclaimer — Medical disclaimer — Legal disclaimer — Content disclaimer

WIKIPEDIA MAKES NO GUARANTEE OF VALIDITY

Wikipedia is an online open-content collaborative encyclopedia, that is, a voluntary association of individuals and
groups working to develop a common resource of human knowledge. The structure of the project allows anyone
with an Internet connection to alter its content. Please be advised that nothing found here has necessarily been
reviewed by people with the expertise required to provide you with complete, accurate or reliable information.

That is not to say that you will not find valuable and accurate information in Wikipedia; much of the time you will.
However, Wikipedia cannot guarantee the validity of the information found here. The content of any given
article may recently have been changed, vandalized or altered by someone whose opinion does not correspond
with the state of knowledge in the relevant fields. Note that most other encyclopedias and reference works also
have similar disclaimers.

No formal peer review

We are working on ways to select and highlight reliable versions of articles. Our active community of editors uses
tools such as the Special:Hecentchanges and Special:Newpages feeds to moniter new and changing content.
However, Wikipedia is not uniformly peer reviewed; while readers may correct errors or engage in casual peer
review, they have no legal duty to do so and thus all information read here is without any implied warranty of
fitness for any purpose or use whatscever. Even articles that have been vetted by informal peer review or
featured article processes may later have been edited inappropriately, just before you view them.

None of the contributors, sponsors, administrators, or anyone else connected with Wikipedia in any way
whatsoever can be responsible for the appearance of any inaccurate or libelous information or for your
use of the information contained in or linked from these web pages.

Al




EXHIBIT 7
PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

™oy
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- F | % hitp J idreamitwear.comy Dreamtwedt_sHapl him

T B apoletlT1H  Tate of New. ol w4l Cooghe  sfiy  Mews (173T#

What is ItBag?

MBag™ i a lodies’ designes handtap, lech bag, beck pack,
and avening purse—ll in cne* ' perect for busingss
iravel commuding, campus, o Bi-daY Sxcursions.

What makes ItBag so different? \
WBag is constructed with leather, high quality hardware

Misls ol e i fes ULESA : portmont 0 back,

+ Sido zip-up pockots with cord oyoleds for small elecironics.

Help us + Tha langa HBag comes with & sdver melal logo key chain
;‘wﬂﬂ' thist hogis 1 rings gutside, and inside,
Labor e ——— —
r b 3 ..-_J \
'| Shop Color
i Combination
»
\
= 3 4
" Video
. Demo
E
Inside
= Zippored wialoc-repollont insulatod snack compartmant.
« Hay chain ring = Sungiass haldar.
* Place for pens, and fwo more pouches.

+ Buginess cand holler.
= From Handbag to Backpack

o HEag's sbrap can bo unsnappoed, 1o creatn
& backpack.

Need a smaller version?

itBag also offers a coorsnming “pursiet”
that fits aasdy inko he culsade Zipper pouch.
Hs & amali purse with walist features on the
insada, It has 3 ploce for eredil

Going green?

fag “grean” s made of mosty organiks

mmitns sad Kans Ne asas saanssamlee



EXHIBIT 8

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC

V. DENISE MARIE BARR OPPOSITION NO. 91185498

Latest Status Info

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2009-08-12 19:04:31 ET

Serial Number: 77346847 Assignment Information Trademark Document Retrieval

Registration Number: (NOT AVAILABLE)

Mark

@

COSMETICS

(words only): IT COSMETICS

Standard Character claim: No

Current Status: Application has been published for opposition.

Date of Status: 2009-07-13

Filing Date: 2007-12-07

The Information will be/was published in the Official Gazette on 2009-02-24
Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: LAW OFFICE 106

Attorney Assigned:
RICHARDS LESLIE L

Current Location: 650 -Publication And Issue Section

Date In Location: 2009-07-13

LAST APPLICANT(S)/OWNER(S) OF RECORD

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=77346847

8/12/09 4:05 PM

Page 1 of 4



EXHIBIT 9

PROVIDED BY APPLICANT, IN THE MATTER OF THE TJX COMPANIES, INC
V. DENISE MARIE BARR OPPOSITION NO. 91185498

UNITED STATES PATENT AND TRADEMARK OFFICE

Mar 12, 2008

NOTICE OF PUBLICATION UNDER 12(a)

1. Serial No.: 2. Mark:
771301,887 IT BAG
(Stylized)

3. International Class(es):

4. Publication Date: 5. Applicant:
Apr 1, 2008 Barr, Denise Marie

The mark of the application identified appears to be entitled to registration. The
mark will, in accordance with Section 12(a) of the Trademark Act of 1946, as
amended, be published in the Official Gazette on the date indicated above for the
purpose of opposition by any person who believes he will be damaged by the
registration of the mark. If no opposition is filed within the time specified by
Section 13(a) of the Statute or by rules 2.101 or 2.102 of the Trademark Rules,
the Commissioner of Patents and Trademarks may issue a notice of allowance
pursuant to section 13(b) of the Statute.

Copies of the trademark portion of the Official Gazette containing the publication
of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371954

Pittsburgh, PA  15250-7954
Phone: 202-512-1800

By direction of the Commissioner.

PCF10B (REV 3/2005)

Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

WWW.Uspto.gov



